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T h e  F l e x i b l e  W o r k i n g  A c t  2 0 23 (and related Regulat ions)

wi l l  change the statutory f lexible working regime in var ious

ways,  including making the r ight  to request  f lexible working

a “day one r ight” .  

The Regulat ions are due to come into force on  6  A p r i l  2 0 2 4 ,

meaning that  the requirement to have 26 weeks of

continuous employment wi l l  not  apply to appl icat ions for

f lexible working made on or  after  that  date.  

W h a t ?  The Employment Relat ions (Flexible Working)  Act

2023,  which received Royal  Assent  in  July,  wi l l  change the

statutory f lexible working regime in var ious ways.  In

part icular ,  i t  wi l l :

i n t r o d u c e  a  n e w  r e q u i r e m e n t  f o r  e m p l o y e r s  t o  c o n s u l t  w i t h  t h e

e m p l o y e e ,  a s  a  m e a n s  o f  e x p l o r i n g  t h e  a v a i l a b l e  o p t i o n s ,  b e f o r e

r e j e c t i n g  a  f l e x i b l e  w o r k i n g  r e q u e s t ;

a l l o w  e m p l o y e e s  t o  m a k e  t w o  s t a t u t o r y  r e q u e s t s  i n  a n y  1 2 - m o n t h

p e r i o d  ( r a t h e r  t h a n  t h e  c u r r e n t  o n e ) ;

r e q u i r e  e m p l o y e r s  t o  r e a c h  a  d e c i s i o n  i n  r e s p e c t  o f  a  s t a t u t o r y

f l e x i b l e  w o r k i n g  r e q u e s t  w i t h i n  a  t w o  m o n t h  p e r i o d  ( r a t h e r  t h a n

t h e  c u r r e n t  t h r e e  m o n t h s ) ;  a n d

r e m o v e  t h e  e x i s t i n g  r e q u i r e m e n t  t h a t  t h e  e m p l o y e e  m u s t  e x p l a i n

w h a t  e f f e c t ,  i f  a n y ,  t h e  r e q u e s t e d  c h a n g e  w o u l d  h a v e  o n  t h e

e m p l o y e r  a n d  h o w  t h a t  e f f e c t  m i g h t  b e  d e a l t  w i t h .

The Workers  Protect ion
(Amendment of  Equal i ty  Act
2010)  Act  2023

Page 06

Neonatal  Care (Leave & Pay)
Act  2023

Page 07

T h e  F l e x i b l e  W o r k i n g
A c t  2 0 2 3
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In  addit ion,  new Regulat ions wi l l  make the r ight  to request  f lexible working a
“day one r ight”  (so that  no minimum length of  service is  required before an
employee can make a f lexible working request) .

W h e n ?  The Government has la id Regulat ions before Par l iament which are due
to come into force on 6 Apri l  2024,  meaning that  the requirement to have 26
weeks of  continuous employment wi l l  not  apply to appl icat ions for  f lexible
working made on or  after  that  date.  We assume that  the Government intends to
bring the amendments to the f lexible working regime introduced by the
Employment Relat ions (Flexible Working)  Act  2023 (outl ined above)  into force
on the same date.

O t h e r  p o i n t s  t o  n o t e ?  An updated Advisory,  Conci l iatory and Arbitrat ion
Service (Acas)  Statutory Code of  Pract ice on Flexible Working,  providing
guidance on the new regime,  has been la id before Par l iament.  The updated
Code sets  expectat ions for  the process that  employers  should fol low when
handl ing f lexible working requests .  Fai lure to fol low the Code does not ,  of
i tsel f ,  give employees a  r ight  to br ing an employment t r ibunal  c laim,  but
tr ibunals  must  take the Code into account  when consider ing relevant  cases.  (At
the t ime of  wri t ing,  the Code has not  yet  been made avai lable onl ine,  but  we
expect  i t  largely  to mirror  the draft  Code that  Acas publ ished for  consultat ion
back in  July  –  Make UK was involved in an Acas- led working group looking at
the draft  Code over  the summer.  Acas has also not  yet  publ ished i ts  further
guidance on handl ing f lexible working requests ,  that  i t  has said wi l l  accompany
the Code.)

The Government’s  Flexible Working Task Force ( to which Make UK is  an act ive
contr ibutor)  has also been explor ing ways to encourage f lexible working.  

The Working Famil ies  char i ty  is  relaunching i ts  “Happy to Talk  Flexible
Working” (HTTFW) guidance and logo,  which can be used as a  strapl ine when
advert is ing jobs of  a l l  levels  and pay grades as f lexible.

N e x t  s t e p s  f o r  e m p l o y e r s ?  Once the updated Acas Code and accompanying
guidance are avai lable,  you wi l l  need to review your  HR pol ic ies  to ensure they
comply with the new rules.  You wi l l  a lso need to provide updated training for
anyone in your  organisat ion who handles f lexible working requests ,  such as
l ine managers and those in  HR.  
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P r o t e c t i o n  F r o m  R e d u n d a n c y  ( P r e g n a n c y  &
F a m i l y  L e a v e )  A c t  2 0 2 3

The Protection from Redundancy (Pregnancy and Family Leave) Act 2023 will extend the
redundancy protections that currently apply to employees on maternity, adoption and shared
parental leave to employees who are pregnant or who have recently returned to work from such
leave. Again, these changes are expected to take effect from 6 April 2024.
What? The Protection from Redundancy (Pregnancy and Family Leave) Act 2023 will extend the
redundancy protections that currently apply to employees on maternity, adoption and shared
parental leave to employees who are pregnant or who have recently returned to work from such
leave.  

Currently, individuals who are on maternity, adoption or shared parental leave have priority over
other at-risk employees for any suitable alternative vacancies in a redundancy situation. The
Protection from Redundancy (Pregnancy and Family Leave) Act 2023, together with the newly
published draft Maternity Leave, Adoption Leave and Shared Parental Leave (Amendment)
Regulations 2024, will extend these protections to employees who are pregnant or who have
recently returned to work from such leave. 

In relation to pregnancy, the Regulations provide that the period of pregnancy is protected from
the date on which the employee informs the employer they are pregnant. The additional
protected period for employees returning from maternity leave ends 18 months after the date of
the child’s birth (or 18 months after the first day of the expected week of childbirth if the
employee did not inform the employer of the child’s date of birth during their maternity leave).
This means that an employee who takes a year of maternity leave will receive six months of
additional redundancy protection after returning to work. 

For adoption leave, the 18 month protected period begins on the day the child is placed with the
employee for adoption. For shared parental leave the 18 month protected period begins when
the child is born or is placed for adoption. However , for employees taking shared parental leave
who have not also taken maternity or adoption leave, there is a six-week threshold of continuous
leave that needs to be met for the protected period to extend after shared parental leave itself has
ended. Where the six-week threshold is not met, the protection applies during shared parental
leave only. This is intended to avoid the situation where, for instance, an employee who took only
a couple of weeks off would benefit from the same priority for alternative vacancies as an
employee who was out of the business for many months. (Protection on return from shared
parental leave will not apply where an employee has also taken maternity or adoption leave and
is entitled to protection on their return to work under those provisions.) 

https://www.legislation.gov.uk/ukdsi/2024/9780348254846
https://www.legislation.gov.uk/ukdsi/2024/9780348254846


T h e  C a r e r ’ s  L e a v e  A c t  2 0 2 3  wi l l  give employees who have a dependant  with a
long-term care need a statutory r ight  to one week’s  unpaid care leave per  year .
This  r ight  wi l l  come into force f rom 6 Apri l  2024.

What? The Carer ’s  Leave Act  wi l l  give employees who have a dependant  with a
long-term care need a statutory r ight  to one week’s  unpaid care leave per  year .
(The def ini t ion of  “dependant”  mirrors  the def ini t ion used for  the r ight  to
emergency t ime off  for  dependants. )

The draft  Carer ’s  Leave Regulat ions 2024,  sett ing out  further  detai ls  of  the
r ight ,  have now been publ ished.  This  r ight  wi l l  apply f rom day one of
employment and employees wi l l  not  be required to provide any evidence of
their  ent i t lement to the leave.   

The Regulat ions conf i rm that  carer ’s  leave wi l l  be avai lable to be taken f lexibly
– as  ei ther  ful l  days or  hal f  days,  up to a  block of  one week in a  12 month
period.  They also set  out  the not ice requirements for  taking carer ’s  leave:
employees must  give not ice that  is  twice the length of  the t ime being requested
as leave,  subject  to  a  minimum notice requirement of  three days.  

www.cloud-bust ing.com page 4

When? The Government has laid Regulations before Parliament which are due to come into force
on 6 April 2024. The additional protection set out in the Regulations applies:
·for pregnant employees, where they inform their employer of their pregnancy on or after 6 April
2024; 

for employees returning from maternity leave or adoption leave, where they return on or after 6 April
2024; 
for employees returning from shared parental leave, where they take a period of at least six consecutive
weeks of shared parental leave that commences on or after 6 April 2024.

Next steps for employers? It is essential that employers who may be considering redundancies
keep in mind this forthcoming extension of protection for those that take family-related leave.
When these changes come into force, anyone involved in any redundancy consultation exercise
(such as line managers and HR) will need to be trained about these new rules, so they understand
how to manage potentially 

T h e  C a r e r s  L e a v e  A c t  2 0 2 3

https://www.legislation.gov.uk/ukdsi/2024/9780348254808


Employers  cannot  prevent  employees f rom taking the leave,  a l though they can
postpone i t  for  up to one month i f  they reasonably consider  that  the operat ion
of  the business would be unduly disrupted by the employee taking the leave on
the requested dates.  

Employees who take carer ’s  leave wi l l  be protected f rom being dismissed or
subjected to a  detr iment  as  a  result .

W h e n ?  The Government has la id Regulat ions before Par l iament which are due
to come into force on 6 Apri l  2024.

O t h e r  p o i n t s  t o  n o t e ?  A  “ long-term care need” is  def ined as an i l lness or  in jury
(ei ther  physical  or  mental)  that  requires or  is  l ikely  to require care for  more than
three months,  a  disabi l i ty  under  the Equal i ty  Act  2010,  or  issues related to old
age.  The focus on a long-term care need is  del iberate as  the Government has
stated that  other  types of  leave (such as t ime off  for  dependants or  annual
leave)  should be used for  deal ing with short  term care needs.

N e x t  s t e p s  f o r  e m p l o y e r s ?  Once the Regulat ions have been f inal ised,  you wi l l
need to update your  pol ic ies,  t ra in your  managers about  the impact  of  this  new
legislat ion,  and communicate changes to the workforce.  Employers  wishing to
take a  support ive approach may also consider  whether  to enhance the pay
provided during carer ’s  leave,  a l though there wi l l  be no legal  obl igat ion to do
so.
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T h e  W o r k e r s  ( P r e d i c a t a b l e  T e r m s  &  C o n d i t i o n s )  
A c t  2 0 2 3

The Workers (Predictable Terms and Conditions) Act 2023 will introduce a statutory right for
eligible workers to request a more predictable working pattern (expected in September 2024)

What? The Workers (Predictable Terms and Conditions) Act 2023 will introduce a statutory right
for eligible workers to request a more predictable working pattern. See here for further details.

When? The Government expects the measures in the Act and the relevant regulations to come
into force approximately one year after the date of Royal Assent (i.e. around 19 September 2024).
Other points to note? Make UK has been engaging with Government on these issues and will be
contributing to the new ACAS consultation on the statutory Code of Practice (which will provide
guidance on how to make and handle requests).

https://www.makeuk.org/news-and-events/news/workers-predictable-terms-and-conditions-bill-receives-royal-assent


N e x t  s t e p s  f o r  e m p l o y e r s ?  Draft  regulat ions wi l l  be publ ished in due course
sett ing out  more detai l  on the pract ical  operat ion of  the new rules.  In  part icular ,
the regulat ions are expected to state how much compensat ion an individual
wi l l  receive i f  this  new statutory r ight  is  breached (which is  l ikely  to be a
specif ied number of  weeks’  pay) .  

Regulat ions should also clar i fy  the qual i fy ing per iod for  el igibi l i ty .  I t  is
expected that  individuals  wi l l  need to have worked for  their  employer  for  26
weeks before making an appl icat ion for  a  more predictable working pattern,
al though this  is  subject  to  par l iamentary approval .  Given that  the new rules aim
to support  workers  with unpredictable contracts ,  i t  is  envisaged that  workers
wil l  not  need to have worked continuously  during the 26-week el igibi l i ty
period.  

Once the detai l  of  the regulat ions in  known,  you wi l l  need to update your
pol ic ies  and procedures to ref lect  the new ent i t lements,  as  wel l  as  t ra ining
managers on the impact  of  this  new legislat ion.  You wi l l  a lso need to
communicate relevant  changes to your  workforce.
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T h e  W o r k e r s  P r o t e c t i o n  ( A m e n d m e n t  O f  E q u a l i t y  A c t
2 0 1 0 )  A c t  2 0 2 3

The Worker Protection (Amendment of Equality Act 2010) Act 2023 will introduce a new duty
on employers to take reasonable steps to prevent sexual harassment at work (due to come into
force from October 2024).

What? The Worker Protection (Amendment of Equality Act 2010) Act 2023 will introduce a new
duty on employers to take reasonable steps to prevent sexual harassment at work. See here.

Once the law comes fully into force, the new duty on employers will be enforceable by the
Equality and Human Rights Commission (EHRC). In addition, employment tribunals will have the
power to uplift the compensation awarded in sexual harassment cases by up to 25% if they find
that an employer has breached the duty. 

When? The new measures will come into force one year after the Act was passed (i.e. on 26
October 2024).

Other points note? The EHRC plans to update its technical guidance on sexual harassment to
reflect the new duty.

https://www.makeuk.org/news-and-events/news/new-duty-on-employers-to-prevent-sexual-harassment


I t  is  interest ing to note that  the wording of  the draft  Bi l l  in i t ia l ly  placed an
obl igat ion on employers  to take ‘a l l  reasonable steps’  to  prevent  sexual
harassment at  work.  However ,  that  wording was amended in the House of  Lords
to require employers  to take only ‘ reasonable steps’  to  do so.  This  amendment
stemmed from concerns that  there would otherwise be an almost  inf ini te
number of  steps that  employers  could be expected to take.  In  addit ion,  the
draft  Bi l l  had or iginal ly  included a provis ion reinstat ing protect ions relat ing to
harassment by third part ies ,  such as cl ients  and customers (which had been
repealed in 2013,  after  that  ear l ier  legis lat ion was deemed to be unworkable) ,
but  this  was also dropped as the Bi l l  worked i ts  way through Parl iament.

Next  steps for  employers? Employers  can already be found l iable for
harassment carr ied out  by their  employees unless they have taken “al l
reasonable”  steps to prevent  such harassment.  However  once the new
regulat ions are f inal ised and their  implementat ion date has been conf i rmed,
you wi l l  need to update your  pol ic ies  and procedures to ensure they are f i t - for -
purpose in  l ight  of  the addit ional  duty,  as  wel l  as  t ra ining your  managers about
the impact  of  this  new legislat ion.  In  addit ion,  you wi l l  a lso need to
communicate these changes to your  workforce.
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N e o n a t a l  C a r e  ( L e a v e  +  P a y )  A c t  2 0 2 3

The Neonatal Care (Leave and Pay) Act 2023 will allow eligible employed parents whose
newborn baby is admitted to neonatal care to take up to 12 weeks of paid leave. The exact
timeframe for implementation of this legislation is not yet known, but the new leave and pay
entitlements are not expected to come into force until April 2025 (to coincide with the start of a
new tax year and give employers, payroll providers and HMRC time to prepare
What? The Neonatal Care (Leave and Pay) Act 2023 will allow eligible employed parents whose
newborn baby is admitted to neonatal care to take up to 12 weeks of paid leave in addition to
other leave entitlements such as maternity and paternity leave. 

This leave is intended to support employees with a parental or other personal relationship with a
baby who is receiving neonatal care. The regulations will set out the eligibility criteria in detail,
but we assume it will be the same as for paternity or shared parental leave (i.e. the baby’s parents,
married to/partner of the baby’s parent or expected to have the responsibility of bringing up the
child).



The r ight  to leave wi l l  apply f rom day one of  employment,  a l though the r ight  to
pay wi l l  be subject  to  a  26 week service and minimum earnings requirement ( in
the same way as the r ight  to statutory maternity  pay) .  

Employees who take neonatal  care leave wi l l  be protected f rom being
dismissed or  subjected to a  detr iment  as  a  result .

W h e n ?  The exact  t imel ine of  implementat ion of  this  legis lat ion is  not  yet
known,  but  these new leave and pay ent i t lements are not  expected to come into
force unt i l  Apri l  2025 ( in  order  to coincide with the start  of  a  new tax year  and
give employers ,  payrol l  providers  and HMRC t ime to prepare) .  We wi l l  of  course
keep subscr ibers  updated on relevant  developments.

O t h e r  p o i n t s  t o  n o t e ?  The def ini t ion of  neonatal  care is  yet  to  be specif ied,  but
the general  requirement is  for  the baby to receive at  least  seven consecutive
days of  medical  or  pal l iat ive care within the f i rst  28 days of  bir th.  

The length of  neonatal  care leave in  each case wi l l  be dependent  on how long
the baby spends in  hospital ,  with parents  ent i t led to up to 12 weeks of  neonatal
care leave and subject  to  a  minimum enti t lement of  one week.  The leave must
be taken within the f i rst  68 weeks of  the baby’s  bir th.  I t  is  expected that  i t  wi l l
be possible to take i t  in  non-consecutive per iods of  at  least  a  week,  as  is  the
case with shared parental  leave.

N e x t  s t e p s  f o r  e m p l o y e r s ?  Once the regulat ions are f inal ised and their
implementat ion date has been conf i rmed,  you wi l l  need to update your  pol ic ies,
t rain your  managers to handle requests ,  and communicate changes to the
workforce.  Employers  wishing to take a  support ive approach may also consider
whether  to enhance the pay provided for  neonatal  care leave,  a l though there
wil l  be no legal  obl igat ion to do so.
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